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Memorandum 67-1C

Subject: Study 67 - Suit by or Against Unincorporated Asscciations
Attached to this memorandum on pink paper is an advance private copy

of a portion of the CAJ's report to the Board of Governors. This portion

of CAT's report approves the substance of the Commission's recormendation

relating to unincorporated associations. BSeveral suggestions, however,

are made and are considered below.

Definitions of "Unincorporated Association”

CAJ suggests that the definitions of "unincorporated association™ include
a specific reference to a partnership in order to make it clear that the
act applies to partnerships aos well as to other forms of unincorporated
assoclations,

In its present form, Section 388 refers to o partnership snly as a
person who can be a member of an unincorporated association, To meet this
objection, the definition in paragraph (1) of subdivision (a) could be
reviged to include a reference to a partnership. Another method of megting
the objection would be to revise the entire section to read simply as
follows:

388, Any partnership or other unincorporated associatlon,
whether organized for profit or not, may sue and be sued in the

rame which it has assumed or by which it is known.

Proposed Section 24000 of the Corporations Code would have to be
revised als> to accommodate the suggested change, Tt might be revised to
read as follows:

24ooo., {a) As used in this part, "unincorporated association"
means any partnership or other unincorporated organizatlon o>f two

oY more pPersons whieh-engages-in-aRy-aetivity-asf-any-natd¥s ,.

whether organized for profit or not, wrder-a-eermmsn-rame but does
not include a govermment or govermmental subdivision or agency,
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(b) As used in this section, "person” includes a natural
person, corporation, parinership or any other unincorporated
preganization, and a govermment or govermmental subdivigion or
agency.

CAJ asks if a limited partnership with but one general partner is
intended to be covered by the act. We see no rcason to suppose that such
an organization would not be covered by the act. Such a limited partner-

ship is an organization of two or more persons and it is umincorporated.

Effect on Other Laows

CAJ expresses concern as to the possible effect of the new act upon
the Limited Partnership Act and other laws. The concern expressed, however,
is not very specific,

For example, CAJ's report expresses concern over the rule of
liability for the act of an officer or employeec that is stated in proposed
(orporations Code Section 24001, But we cannot tell from their comment
what the nature of their concern is., It may be that they fear that Section
24001 in some way repeals by implication the common law that the individual
members of any assocation are personally liable for the’ association's
obligations. The section, however, deals only with the liability of the
association as an association and does not purport to state any rule
relating to the individual liabilities of the mewbers, Perhaps, tos, this
is not the specific nature of CAJ's concern.

CAT next expresses concern over the effect of proposed Corporations
Code Section 24002 upon the general laws relating to attachments and, in
particular, Corporations Code Scetion 15025 which ‘refers to an attachment
on a claim against a partnership. CAJ wonders if any of these laws will
be repealed by implication by Section 2h002, Again, we cannot see how this
could oceur, We see nothing inconsistent between proposed Section 2koo2
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and the attachment laws contained in Code of Civil Procedure Sections
537-561, Section 537 authorizes the attachment of the property of the
defendant. Proposed Corporations Code Secticn 24002 provides, in effect,
That only the property of the named defendant (in the case of an action
against an unincorporated association) may be levied upon under a writ of
exgcution issued to enforce a judgment against the named defendant. The
corment points out that the plaintiff may rely on the property belonging
to the individual members of the association if he names those members as
defendants. So far as Section 15025 is concerned, it provides merely that
a partner®s right in specific partnership of property is not subject to
attachment or execution except on a claim against the partnership. We.
see no inconsistency between Section 15025 and proposed Corporations Code
Section 2h002,

CAJ also expresses concern over the relationship between Corporations
Code Section 15700 and proposed Corporations Code Section 2L003. Section
1570C now requires "every partnership, other than a commercial or banking
partnership established and transacting business In a place without the
United States, which is domiclled without this state and has no regular
place of business within this state" to file with the Secretary of State a
designation of some natural person residing within this state as an agent
for the service of process upon the partnership. The desighation must be
filed within 40 deys from the time the partnership commences to do business
in this state. Section 15700 goes on to provide for service upon the person
designated or upon the Secretary of State if no such person is designated

or if no such perscn can be found.



There is some inconsisterncy between this section and our recommendation.
Proposed Section 24003 authorizes any unincorporated association to designate
gither a natural person or a corporation as a process agent. Sectlon 15700
requires the foreign partnerships to which it applies to file a designaticn
of a natural person as a process agent. Inasmuch as Section 24003 is
permissive and Section 15700 is mandatory, it seems likely that the foreign
partnerships to which Section 15700 applies must designate a natural person
as a process agent regardless of what Section 24003 provides. The only
sanction in Section 15700 for failure to comply with its requirement is that
service may be made upon the Secretary of State., It seems 1likely, therefore,
that if a foreign partnership designated a corporate agent for the service
of process under Section 2L003, service upon the partnership could be
accomplished elther by service upon the process agent or by service upon
the Secretary of State under Section 15700.

If a foreign partnership complies with Section 24003 by naming a
natural person as a process agent, it seems likely that this would be
considered as a compliance with both Section 2U003 and Section 15700.

Thus, although there are some inconsistencies between the two sections,
they are inconsistencies in policy only and do not prevent both sections
from being given full effect.

The guestion for the Commission is whether Corporations Code Section
1570C should be revised to provide specifically that a designation of a
process agent in compliance with Section 24003 is a sufficient compliance
with the requirement of Section 15700,

Section 388
CAJ points out that "o govermment or govermmental subdivision ar agency”

is excluded from the definition of an unincorporated association in Section
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24000 but is not excluded from the definition of an unincorporated
association in Section 388,

The only purpose served by Section 388 is to authorize the unincorporated
agsociations defined therein to sue and be sued. 8o far as governmental
agencies are concerned, Government Code Section g5 serves precisely the
gsame purpose, Thus, no purpose would be served by excluding governmental
agencies from Section 388, On the other hand, a purpose is served by
excluding such agencies from Sections 24000 et seq., for those sections
establish procedural provisions which are not intended to supersede the
procedural provisiong in the Govermment Code relating to actions by and
against public entities,

Limitation of Definition to "This Section”

CAJ questions the limitation of the definition in Section 388 to
"this section.”

The definition is so limited because an unincorporated association as
defined In Section 388 is not the unincorporated association referred to
at other placeg in our statute, In Section 395.2, reference is made to
an unincorporated association that has filed z statement under Corporations
Code Section 24003, The Sectiorn 388 definition is inapplicable there because
only an unincorpsrated association as defined in Corporations Code Section
24000 can file such a statement with the Secretary of State. In Section
%10 an unincorporated association is referred to, but the specific cross-
reference to Section 388 picks up the definition contained in Section 388.
In Section 411 an unincorporated association i again referred to, but
without the definition. The context, however, seems to be clear enough
that any unincorpaorated association except a public agency is referred

to in that section.
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Ag a mabtter of drafting technique, however, it seems undesirable to
define two terms for use only in the same section in which the definitions
appear. I know of no sther statute authorizirg suits by and against
unincorporated associations which does this., Most of them take a simpler
drafting approach such as that suggested above under "Definitions of
Unincorporated Association.”

Repeal of Present Code of Civil Procedure Section 388

Some members of CAJ ralse the question wheither the creditor's remedies
against individual partners or members of an assocciation which is the
named defendant will be as broad as under existing Section 388 of the Code
of Civil Procedure. Section 388 now provides that a judgment against an
association binds the Jjoint property of all of the associates and the
individual property of the party or parties served with process. The
enactment of the Commission’s proposed statute will definitely change this
law., This is clearly pointed osut in the Comment to Section 24002, As pointed
out in that Comment, if the association is the only named defendant, only
the property of the assaciation can be levied upon to satisfy the judgment.
The individual property of the members is not subject to the Jjudgment
against the association. In order to proceed apainst the individual property
of the members, the plaintiff must name the members individually as defendants
and obtain Jjudgments against them as individunls. CAJ suggests that the
existing provision permitting a Jjudgment against an asgsociation to bind the
individual property of those members served with process avoids problems
which often arise in serving all individusl defendants. Usually, however,
all individual defendants are not required to be served. If they are sued

as joint cbligors on a contractual liability of the association, Section L1y
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of the Code of Civil Procedure permits the zction to proceed even though some
of the Joint obligors are not served. The remaining joint sbligors can then
be gubjected to liability under the judgment through the procedure

authorized in Code of Civil Procedure Sectiozns 9H0-99l,

CAJ recognizes that these sections take care of the joint contractual
liability problem, but suggests that they do not take care of all joint
obligation problems. If the joint obligation arises from statute, there is
no provision permitting the action to proceed without service on all of the

joint orljgors. CAJ cites DeMertini v. I.A.C., 90 Cal. app.2d 133 (1949),

in which it was held that severcl judgments could be entered against partners
who were jointly liable for the workmen's compensation obligetion created
by statute. In the DeMartini case, however, all persons who were subjected
to the liability were parties tc the proceeding and there was no indication
that a single jolint obligor could be proceeded against in the absence of

his eco-obligors. If there 1s o problem in this regard, it is a problem that
arises from Section 414 of the Code of Civil Procedure, If an adjustment
should be made, it should be made by revising Section Ll4¥ 45 eliminate the
requirement that the joint liability arise from contract before Section 41k
is applicable.

Bespectfully submitted,

Joseph B. Horvey
Assistant Executive Secretary
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SUIT BY OR AGAINST UNINCORPORATED ASSOCIATION,
INCLUDING A PARTNERSHIP.

GENERAL PURPOSE OF PROPOSED MEASURE: This study of the Law Revision
Commission and its 'tentative recommendation" (dated Jume 16, 1966), in
part, would "clarify" existing California statutes, and, in part, add new
provisions.

The Commission states, in support;

"By statute, California provides that persons associated for the

transaction of business may be sued in their common name. The

California Supreme Court has held that one type of unincorporated

asgsoclation - a labor union - may sue in its own name. There is

nc general statute, however, that permits unincorporated associa-

tions in California to sue in their own name. Moreover, the

California rules governing service of process and venue in actions

against unincorporated associations are unnecessarily disadvantageocus

to such assocliations. The existing California statutes are in

need of substantial revision if the procedural rules appliecable

to actions brought by or against unincorporated associations are to

be kept in harmony with modern conditions.” (Tentative Recommenda-

tion, p.1l-2)

GENERAL FRAMEWORK OF PROPOSED MEASURE:

First, the "common name" statute permitting persons doing business
under a common name to be sued, and permitting a judgment obtained and
enforced against the "entity" and the associates served, would be repealed.
See present CCP 38B.

Second, "unincorporated association” would be defined as:

“le



"388(a).......'unincorporated asscciation' means any unincor-

porated organization of two or more persons which engages in

any activity of any nature, whether for profit or not, under

a common pare.” (New CCP 388(a))*

Third, it would be provided that the "unincorporated association”

(as so defined) "may sue and be sued in its common ‘name." (New CCP 388(b)).

Fourth, it would be providea that an "unincorporated association"
{excluding the govermment or a governmental agency) may file with the
Secretary of State onme or both of the following: 1- a statement designating
an agent for the service of process; Z- a statement of its principal office
or place of business within this State (new Corp. Code 2h003).

Fifth, if the "unincorporated association" has filed the statement of
principal office or place of business referred to above, then "the proper
county for the trial of an action against such unincorporated association
is the same as it would be if the unincorporated association were a Corpora-
tion," and its Principal place of business shall be as stated in the
statement above mentioned {new CCP 395.2).

Sixth, present CCP L0, relating to the method of serving summons
personally, would be amended to conform to the new concept of the "unincor-
porated association" (an "entity" capable of being sued}, and to reflect
the repeal of present CCP 388 (the common name statute}.

Seventh, present CCP 411 would be amended to prescribe the manner -
of personally serving summons upon an “unincorporated association" {by

delivery to enumerated persons: president or other head, vice president,

%The same definition appears in new Cerp. Code 24000 but adds after "common
name” the following: "but does not inelude a govermment or governmental
subdivision or agency."
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secretary, assistant secretary, general manager, general partner or a
person designated as an agent for service of process under new Corp.
Code 24003; if service cannot be wmade as above provided, then personal
service may be made upon any one or more of the association's members and
by mailing a copy of the process to the last known mailing address, if any,
of the principal office or place of business of the association).*

In sddition to the foregoing matters which are strictly procedural,
the proposal would state in new Corp. C. 24C01:

"24001. Except as oiherwise provided by statute, an unincorporated

association is liable for its act or omission, and for the act or

omission of its officer, agent, or employee acting wlthin the

scope of his office, agency or employment, to the same extent

as if the association were & natural perscn. Nothing in this

section affects the llability between members of an association

or the liability between an association and the members thereof.”

In the following section {proposed Corp. Code 24002), it would be
provided:

"24002. The property of an unincorporated association may be

levied upon under a writ of execution issued to enforce a judgment

against the assoclation.”

COMMITTEE'S RECOMMENDATION

Both Sections of thiz committee approve the Commission's measure

in the "tentative" form of June 16, 1966, subject, however, to the

¥The service of process measure, reccommended by this commitiee in tentative
form in its 1966 Report (41 S.B.Jnl. p. 737-739 and Ex. A thereto, also
would amend CCP 411.

-
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following five comments:¥*

"First, it is submitted the application cf the proposed Act
to partnerships should be clearly set forth, to avoid later prob-
lems of interpretation. The reference to service upon & "general
partner" in proposed subd. 2.1 of CCP k1l appears to be the only
express reference to a partnership. Many statutes, state and
federal, in their "definition" section, separately list "partner-
ship" and "unincorporated association." The Bar is used to the
distinction. fhe "definition" sections (proposed CCP 368 and pro-
vosed Corp. Code 24000) could be appropriately amended to state
the Act's intent as to partnerships. HNote: 1In this connection,
is a limited partnership, with only one general partner, intended
to be covered under the Act?

"Second, concern is expressed as to the possible effect of
the new Act upon the Limited Partnership Act and other laws. This
could occur in regard to substantive obligations or procedural
maiters. For example, in proposed EP Cocde 24001, the rule of
liability for acts of an officer, etc., is stated only in terms
of an "association’. The words "except as otherwise provided by
statute' may preserve and exclude other statutes, such as the
Uniform Partnership Acts. However, the wording is very general,
and does not save the common law. Again, by example, proposed
Corp. Code 24002 permits levy upon property of an assoclatlon

under writ of execution to enforce a Judgment against the association.

*These commehts are those of the Northern Section. The South has concurred
in them.



will it be contended that Sec. 24002 impliedly repeals the general

laws relating to attachments, and also present Corp. Code 15025

{Partnership Act) which expressly refers to attachment on a claim
against the partnership? Also. is present Corp. C. 15700 (designa-
tion by foreign partnership of agent for service of process) im-
pliedly repealed by proposed Corp. C. 24003 on the same subject?
"Third, the guestion is raised as to the omission of the
exclusion of "a govermment or governmental subdivision or agency"
(see wording of Corp. Code 24000} from proposed new CCP 3882
"Fourth, The questicn is also raised as to why the definition
section in the Code of Civil Procedure {new CCP 388) confines the
definition to "this section.” Should it nct be "this title" or
other wording, or specific references to new CCP 395.2 (vemue)
and other sections being amended?

"Fifth, Repeal of present CCP 388. Some members of the

Northern Section raise the question whether under the proposed Act,
the creditor's remedies against individual partners or members of
the "association" sued in the action will be as broad as under
present CCP 388. If & substantial change in present law (CCP 388)
iz to be made in this regard, it is believed it should be clearly
pointed out, and a question of policy may arise. Present CCP 388
provides for a judgment binding the "Jjoint property of all the
associates and the individuel property of the partiy or parties
served with process.” There is no continuation of these provisions
which presumably avoid problems which often arise in serving all
individual defendants.

"The Cormission comment under proposed Corp. Code 25002 refers

to CCP 414 and the CCP 989-994. These sections may not take care
-5=



of all joint obligation cases; for example, CCP L4ll refers to

defendants "Jjointly or severally liable on a contract." An I.4.C.

award results from statute. In DeMartini v. I.A.C., 9C C.a. 2d.

139, 151, it is said that several judgments may be entered for a
compensation award based on joint (statutory) liability, where "all
partners are parties to the proceeding and each is liable...for the
entire amount." The question is therefore raised whether provisions
similar to those quoted above from CCP 388 should not be included in
the new Act. The foregoing comments are only directed to specific
points and are not intended to derogate from the Section's

approval of the Act as a whole.’

The committee did not consider the question of whether this measure
in part involved changes in substantive law upon vwhich the State Bar could
not, or as a matter of policy should not, express its views. Nor 4did it
attempt to analyze changes of substantive law. It has proceeded upon the
assumption that its views will be made lmown to the Commission as the views
of the committee only and as not being binding upon the Board of Governors,
as the governing body of the State Bar.#

Both Sections endorse the principle of rermitting an "unincorporated
association"” (including a partnership) to sue as an "entity" as permitted
by the Aci. This eliminates the present need for suits filed, in some
instances, by a member of an assoclation as the representative of persons
having a cormon interest.
¥5lao see the 1953 Act creating the Iaw Revision Commission which provides
in part: The Board of Governors of the State Bar shall assist the commis-
sion in any manner the commission may request within the scope of its
powers or duties. See Gov't Code 10307.
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RECOMMENDATION OF THE CALIFORNIA
LAW REVISION COMMISSION

relaling o
Suit By or Against An Unincorporated Associafion
BACKGROUND

At common Iaw, an unineorporated associstion could neither sue - / €Xcept & tort

0:::1: be sued in the agsociation’s name, If the sssociation incurred an
to enforce. the. obligation had to proceed ngumia.ll of the members
of the association as parties defendant. ASENMEEMR. Jf an unineorporated
association: desired to bring an aetion, all of the membera of the asso-
cintion had to join aa the parties plaintiff. : -
Ag the purposes for which unineorporated associstions are organized
have increased, and as the activities of unincorporated associstions
. have ded, these eommon law rules have beex found to be in-
cressingly burdensome. In modern times, unincorporated associations--
such as partnexships, churches, lodges, clubs, labor unions, and busi-
vess and professional societics—are organized for and carry on virtu-
ally every kind of sommercial, charitable, and social setivity. Because
the common law rules that forbid an unincorporated association from
appearing in court in its own name seriously impede tha expeditious
administration of litigation ariging out of these activities, many wtates
have enacted statutes that permit an umincorporsted sssociation to
sue and be sued in its own name, )
By statute, California provides that persons associsted for the trans-
action of businesd may be sued in their common name. Ths California
Supreme Court has held that one type of unincorporated association—
& labor union—may sue in #2 own name, There is no general statute,
however, that permits unincorporated amsociations in California 1o sue
in their own names. Moreover, the California rules governing servioe
of process and venue in aetions against unineorporated associations
are unnecessarily disadvantageous to such assoeiations. =
T, Tort obligations wers regarded as the joint and several obligations of
the association members; a plaintiff could thus sue one associste
severally or all the associates Joirtly on such an obligation.

obligationl

{ 80T}



RECOMMENDATIONS

~ The Law Revigion Commission has concluded that existing procedunral
rules applicable to actions brought by or against unineorporated asso-
eistions are not in harmoeny with modern conditions. Accordingly, the
Commigsion recommends:

L An unincorporated association showld be able to sue in its own

name, An unincorporated amsociation frequently incurs obligations or

 rights in its associgtion name, and there is.no valid reason

why it shonld be denied access to the courts as an association to define
such obligations or to enforce such rights, : ,

It is possible that legislation permitting an unineorporated associa-
tion {0 sue in its own name will merely clarify rather than change
existing California law. In Daniels v, Sanstarium Ass's, Inc, 59 Cal.2d
602, 30 Cal. Rptr. 828, 381 P24 652 (1963), the Supreme Court held
that & labor union couid maiutein an action in its own name, The
eourts may well apply the same rule to other types of unincorporated
associations. But whether a particular type of unincorporated associa-
tion can sue in its own name under the rule in the Daniels case may
remain uncertain for many years since a case involving that type
of amsociation must be tried and processed through the appellata courts
before the law ¢an be determined with certainty. Legislation will ob-
viate the need for repeated appeals to determine how far the prineiple
of the Dandels cage extends. - . .

The present uneertainty as to the right of an nnincorporated assoeis.
tion to sue in its own name resuMs in the institntion of actions in the
names of individuals who, apart from their assosiation membership,
are not really interested in the action. Joining all of the members of
the association as plaintiffs imposes an extremely onerous procednral
burden upon the plaintift association—both in preparing the compiaint
and in substituting parties when there is a change in membership-
without any corresponding benefit to the defendant. If the defendant
wishes to know who the members are, he may obtain that information
expeditiously through the use of ordinary discovery procedures. Usa-
ally, however, the interests and identity of the individnal members is
irrelevant, Permitting an unincorporsted ssscciation to sme in the
association .name, therefore, will Eorther the prineiple expressed in
Code of Civil Procedure Section 367 that every action shonld be pros
ecuted in the name of the real party in interest. .

2. The limitation now gontained in Code of Civil Procedure Section
888 that an unincorporated association must be engaged in ‘' business"
before it can be sued in the association’s name serves no useful pur-
pose and should be repealed. Bepeal of this limitation will make mo
great change in existing law, for the courts have held that practically
any setivity in which an unineorporated associstion engsges eonsti-
totes the tramsaction of business within the meaning of this seetion.
% ﬁeg%l;i v. Glendale Ladge No. 1285, 46 Cal. App. 325, 189 Pac.
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3. Legislation should be enacted providing that an unincorporated
amsociation is responsible, to the same extent as if it were a natural
person, for an aet or omission of its officer, agent, or employee acting
within the acope of his office, ageney, or employment. Here, again, it
seems likely that wach legiglation will clarify rather than change
existing California law. Recent cases have held that certain ansociations
are lisble for the torts of their officers and employees. Inglis v. Oper-
abting Engincors Local Union No. 13, 58 Cal.2d 268, 23 Cal. Rptr, 403,
373 P.2d 487 (1962); Marshall v. Int’l Longshoremen’s & Ware-
housemen’s Uniom, 67 Cal2d 781, 22 Cal. Rptr. 211, 371 P24 987
(1962). The recently enacted Commerciz]l Code defines & ‘' person*?
who may contract obligations thereunder to include unineorporated .
associations. Cou. Cope § 1201(28), (29), (30). Other statutes authorize
certain kinds of associations to incur obligations under particular types
of contracts. See, e.g., Corp. Copr § 21200; Lasor CopE § 1126. Thus,
the recommended legislation will remove any remaining uncertainty
concerning the extent to which unincorporsted sssociations are liable
for actions taken on their behalf. :

4. Under existing law, an unineorporated association may be sned
in any county where any member of the aseociaiion resides, Juneau
Bpruce Corp. v. Int’l Longshoremen’s & Warekousemen's Unaon, 37
Cal. 24 760, 235 P-2d 607 (1951). As a result, sssociations with large,
widespread memberehips are subject to suit in areas where they con-
duct no buginess and have incurred no obligations. Thus, & plaintiff
who desires to sue an umincorporated association may frequently
“shop’’ for a favorable forum. Individuals and curporations are not
subjeet to this sort of foragm shopping. To provide unincorporated
associstions with equivalent protection, legislation shounld be enacted
permitting an unincorporated association to file & degignation of its -
prineipal place of business with the Secretary of State so that smeh
information may be readily ascertainsble. After such a designation
is filed, the unineorporated assoeiation should he subject to suit only -
in the designated eomnty, in the county where a contract is made or -
is t0 be performed, or in the county where an obligation or Liability
arises or the breach occurs. Under ‘this recommendation, an unineor-
porated association that had complied with the statute wonld be subject
to the same venue rules as a corporation. .

5. Under existing California law, service of process may be made
Upon an- unineorporated association by serving any member thereof.
Cope Crv. Pkoc. § 388. There is no requirement that a plaintiff notify
any of the responsible ofﬁegrs of the association of the pendency of
the litigation. A plaintiff eén, therefore, under existing law, serve a
member who has little interest in the association or whose interests :
are actuelly more closely identified with those of the pleintiff than .
they are with those of the association. If that member fails to notify
the association of the pending Litigation, a defauit judgment may be
taken against the association despite the lack of any meaningfnl notice
to the assveiation. '
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. .

To remedy this situation, legislation should be enacted permitting
any mnincorporated association to file with the Secretary of State 8
certificate designating an agent for service of process and stating the
addresa at which such agent can be served. Service gpon the associa-
tion should be required to be made either by service upon & responsible
officer of the sssoeistion or by service upon the designated sorvies
agent. A party should be permitted to serve process upen an unineor-
porated association by service npon an individual member only if the
officers of the sssocistion cannot be found in this state after diligent
search and the agent for the service of process cannot be found at the
address degignated in the certificate filed with the Beeretary of State.
Buteveninthiscm,thepartyshouldberequiredtomailaeopyof
the summous to the last known mailing address of the association:



PROPOSED LEGISLATION

The Commiesion’s recommendations wonld be effectuated by the.
enactment of the following legislation : ]

An act to amend Sections 388, 410, and 411 of, and to edd
Beetion 3595.2 io, the Code of Civil Procedure, and to add-
Part £ {commenocing with Bection 24000} to Title 3 of the
Corporations Code, relaling to unincorporated ascosations.,.

The people of the State of C'als'fomia-do enact s follows::

CODE OF CIVit PROCEDURE
Coade of Civil Procedure Section 388 (amended)

SBeerion 1. Section 388 of the Code of Civil Procedure is
amended to read: -

388. IWhen twe or mare pessons; acsointed in eny busi-
Beny; tvansaet such busincas under 8 coprmon nowne; whethes
it comprises the nemes of sueh persens o not: the ansecinbes
may be sued by eaeh common nome; the summens-in suck
eases being served ob one o» more of the amevintes and the
judgment in the setion shell bind the joint property of all
the amseeintes; und the individual property of the party o
p&ﬁmm&%miﬁ&emmmiﬁaﬂh&é

fa) As used in this section: ‘ .

(1) “Unincorporated association’ meons any unincorpo-
rated orgenization of two or more persons which engages in
any activity of any nature, whether for profit or not, under o
COMMEN REME,

(2) *“Person” includes a natural person, corporation, part-
nership or any other unincorporaied organization, and o gov-
ernment or governmenial subdiision or agency. '

{d) An unincorporated association moy sue and be sued
in 2 common name, -

Comment. Under Section -388, any unincorporated association,
whether engaged in business or not, msy be sued in the associstion
name. Under the prior law, only persons transacting business under a
eommon name could be sned in that neme. The term ‘*business,’ how-
ever, was construed so broadly that it constituted little, if any, limita-
tion on the right to sue an unincorporated association, See Hergld v.
Glendale Lodge No. 1289, 46 Cal. App. 325, 188 Pae. 329 (1920).

Section 388 also grants unineorporated associations the privilege of
suing in the association name. The extent to which an unincorporated
association could sue in its own name was unclear under prior law.
Compore Daniels v. Sonitarium Ass’n, Ine., 59 Cal2d 602, 30 Cal
Rpir. 828, 381 P.2d 652 (1963) (labor union could maintain action in

(911)
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its own name), with Kadota Fig Ass'n v. Case-Swayne Co,, 73 Cal.
App.2d 796, 167 P.2d 518 (1946) (unineorporated cooperative associa-
tion could not sue in its own name),

The provisions formerly contained in Section 388 dealing with serv-
ice of process sre superseded by Code of Civil Procedure Sectiorns 410
and 411(2.1), and the provisions formerly contained in Section 388
desling with the enforeement of judgments are superseded by Corpors-
tions Code Section 24002, :

Code of Gvil Procedure Section 395.2 (added)

Brc. 2. Section 395.2 is added to the Code of Civil Proce-
dure, to read:

395.2. If an unineorporated association has filed a state-
ment with the Secretary of State pursuant to Section 24003
of the Corporations Code listing its principal office or place of
business in this state, the proper county for the trial of an
action sgainst such nnineorporated association is the same
a8 it would be if the unincorporated association were a cor-
poration and, for the purpose of determining such county, the
prineipal place of business of the unincorporated association
shall be deemed to be the principal office or place of business
Listed in the statement.

Commant. Under Section 16 of Article XII of the Constitution of
California, both corporations and unincorporated associations may be
sued “‘in the county where the eontract is made or is to be performed,
or where the obligation or lLiability arises, or the breach ceccurs.”’ In
addition, that section of the Constitution provides that a corporation
(but mot an association) may be sued in the county where its principal
Place of business is located. By statute, however, an unineorporated
association may be sued in any county where the plaintiff can sue a
member of the association. Juneau Spruce Corp. v. Int’] Langshore-
men’s & Warehousemen’s Union, 37 Cal.2d 760, 235 P.2d 607 {1951)
(eonstruing Section 395 of the Code of Civil Procsdure). Thus, large
unincorporated associations may be subjected to & kind of ‘‘forum
shopping’’ that is not possible where corporations or individuals are
concerned, g

Under Section 395.2, an unincorporated association, by fling a desig-
nation of its principal office or principal place of business with the
Secretary of State, may avoid this sort of forum shopping and may
secure the advantages of the venue provisions applicabls to COTPOIE-
tions under the state Constitution.

Code of Civil Procedure Section 410 {amended)

Sec. 3. Section 410 of the Code of Civil Procedure is
amended to read:

410. The summons may be served by the sheriff, a con-

stable, or marshsl, of the county where the defendant is foand,

- or any other person over the age of 18, not a party to the

action. A copy of the complaint must be served, with the sum.

mons, upon each of the defendants, When the serviee is against
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& corporation, or against an unincerporaied association in an.
action brought under esseeiates condueting business andex
mm&%&emmw Section 388, there
shzll appear on the copy of the summons that is served & notice
stating in substance: ““To the person served: Yon are hereby
served in the within action {or proceeding} on behalf of
(kere state the name of the corporation or the untneorporated
madﬂhnmmeuﬂa%b@mheam
by e asseeintes ) as 8 person upon whom the summons and
a copy of the complaint must be served to effect service against
said party under the provisions of (here state appropriate
provisions of Section 388 op 411) of this the Code of Chivil
Procedure '’ When serviee is intended to be made vpon said
Person s an individual s well as & person upon whom service
must be made on behalf of said corporation or said assoetation
aandeintes , said notice shall also mdicate that serviee is had
upon said person as an individual as well a8 on behalf of said
corporation or said association ssseeiates. In a case in which
the foregoing provisions of the section require that notice of
eapacity in which a person is served must appear on the
copy of the summons that is served, the certificate or afMdavit
of service must recite that such notice appeared on such copy
of the summons, if, in fact, it did appear. When service is
&gainst & corporation, or against an unincorporsied assooia-
tion in an action brought under asovitbes eonduoting e bas-
%o ohder ¢ commmon nawme; i the mapncr anthorised by
Bection 388, and notice of that faet does not appear on the
¢opy of the summons or a recital of such notifieation does not
appear on the certificate or affidavit of service of Process as
required by this section, no default may be taken against such
corporation or such assvciation assectates. When service ig
made upon the person served as an individual ag well as on
behalf of the corporation or association BHIOAHEEEH :
& busibess under & commen smawe , and the notice of that fact
does not appear on the copy of the summons or & recital of such
notifiestion does not appear in the certificate or afidavit of
service of process as required by this section, no default may
be taken against such person. :

When the summons is served by the sheriff, a constable or
marshal, it mnst bereturned, with his certificate of itg serviese,
and of the service of a copy of the eomplaint, to plaintiff it
he is acting as his own attorney, otherwise to plaintiff’s attor-
ney. When it is served by any other person, it must be re- .

turned to the same place, with the aMidavit of sueh person of -

its gervice, and of the serviee of & copy of the complaint.

If the summons ig lost subsequent to sexrvice and before it iy
returned, an affidavit of the official or other person making
. 8ervice, ghowing the facts of service of the sammons, may be
returned in lieu of the summons and with the same effect
as if the summons were itself returned. ’
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Comment. The amendments to Section 430 merely conform the see-
tion to the amended versions of Sections 388 and 411,

€ode of Civil Procedure Section 411 {amended)

Bee, 4. Section 411 of the Code of Civil Procedure is
amended to read:

411, The summons must be served by delivering & copy
thereof as follows: ‘ _

1. If the suit is against & domestic corporation: to the
president or other head of the corporation, a viee president,
8 seeretary, and essistant secretary, genersl manager, or &
person designated for -serviee of process or suthorized to
receive gervice of process. If such corporation is s bank, to
any of the foregoing officers or agents thereof, or to a eashier
or an assistant cashier thereof. If no such officer or agent of
the corporation can be found within the state after diligent
search, then to the Secretary of State as provided in Seetions
3301 to 3304, inclusive, of the Corporations Code, unless the
corporation be of a class expressly excepted from the opera-
tion of those sections. _

2. If the suit is against a foreign corporation, or a non-
resident joint stoek company or association, doing business -
in this state s : in the manner provided by Sections 6500 to
to 6504, inclugive, of the Corporations Code.

2.1 If the suit is against an wnincorporated association (nof
including a “‘public agency®® as defined in subdivision 5 ) o
the president or other head of the association, ¢ vice president,
& secretary, an assistomt secrelary, general manager, general
pariner, or o person designated as egent for service of process
as provided in Section 24003 of the Corporations Code. If no
president or other head of the association, vice president, sec-
vetary, cssistani secrelary, general manager, or genergl
portner can be found within the state affer diligent search,
and if the person designated as agent for service of process
cannot be found af his address as specified-in the statement
designating himi as the agent of the association for dke service
of process, then to any one or more of the association’s mem-
bers and by mailing & copy thereof to the last known mailing
address, if any, of the principal ofice or place of business of
the association. .

3. If against a minor, under the age of 14 years, regiding
within this state: to such minor, personally, and alse to his
father, mother, or guardian; or if there be none within this
state, then to any person having the care or control of such
minor, or with whom he resides, or in whose serviee he is
employed,

4. If against & person residing within this state and for
whom & guardian or conservator has been appointed: to such
person, and also to his gnardian or eonservator.

. Except as otherwise specifically provided by statute, in
bn action or proceeding against a local or state publie agency,.
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10 the clerk, secretary, president, presiding offiesr or other
head thereof or of the poverning body of such publie ageney.
“‘Public agency'' includes (1} every city, county, and city
and county; (2) every public agenéy, aunthority, board, bu-
reau, commission, corporation, district and every other polit-
ical mubdivision; and (3} every department and division of
the state.

6. In all cases where a corporation has forfeited its charter
or right to do business in this atate, or has dissolved, by de-
livering & copy thereof to one of the persons who have become
the trustees of the corporation and of its stockholders or mem-
bers; or, in a proper ease, as provided in Seciions 3305 and
3306 of the Corporations Code.

7. If the suit is one brought apainst a candidete for public
office and arises out of or in connection with any matter eon-
esrning his eandidacy or the election laws and =sid candidate
eannot be found within the state after diligent search, then
as provided for in Section 54 of the Elections Code,

B. In all other cases to the defendant persomally.

Comment. Subdivigion 2.} has been added to Section 411 to permit
service upon an unineorporated assceiation In much the same manner
that servies may be made upon & corporation. The revised form of the
soction provides assurance that the responsible officers of an unineor-
porated association will become aware of any actions that are brought
against the associstion. Prior law did not provide such assuramce, for-
gerviee could be made under the prior law upon any member of the
asgociation.



CORPORATIONS CODE

8pe. 5. Part 4 (commencing with Section 24000) is added
te Title 3 of the Corporations Codr, to read:

PART 4. LIABILITY; LEVIES AGAINST PROPERTY;
DESIGNATION OF AGENT FOR SERVICE AND OF
PRINCIPAL OFFICE OR PLACE OF BUSINESS

Corporations Code Saction 24000 {odded)

24000. (a) As used in this part. ““unincorperated asso-
ciation’’ means any unincorporated organization of two or
more persons which engages in any activity of any nature,
whether for profit or not, under a esmmon name but does
not include a government or governmental subdivision or
agency.

(b} As used in this section, “‘person’’ includes a natoral
person, corporation, partnership or any other unineorporated
organization, and a government or governmental eubdivision or
agency,

Comment, Section 24000 provides a definition that imeludes all
private unincorporated associations of any kind and exeludes all gov-
ernmental entities, anthorities, boards, bureavs, commissions, depart-
ments, and asaociations of any kind.

Although subdivision (a) provides that = governmentsl entity or
egency i8 not an unincorporated association under this part, subdivision
(b} provides that an nnineorporated association is subject to this
part even though ifs membership may inelude governmental entities
or agencies,

Corporations Code Section 24001 {added)

24001, Except as otherwise provided by statute, an unin-
corporated association is liable for its act or omission, and
for the aet or omission if its officer, agent, or employee acting
within the seope of his office, agency, or employment, to the
same extent as if the association were a natural person. Noth-
ing in thiz section affeets the lizbility between members of an
association or the lighility between an association and the
members thereof,

Comment. Section 24001 provides that uninecorporated assceiations
are liable for acts or omissions done by or under the aunthority of the
associstion to the same exient that natural persons are liable. The
exception at the beginning of the section is intended to avoid the
repeal of any statntory limitations on association Hability, such aa
that found in Seetion 21400 of the Corporations Code (relating to death
benefits payable by unincorporated fraternal soeieties).

Section 24001 is probably declerative of the prior California law
insofar as the tort lability of unincorporated associstions is eoncerned,

(818 )
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See Inglis v. Operating Engincers Local Union No, 12, 58 Cal.2d 269,
23 Cal. Rptr. 4U3, 874 P.2d 467 (1962); Marshall v. In¥’l Longshore-
men’s & Warehousemen's Union, 57 Cal.ygd 781, 22 Cal Rptr. 211,
371 P.2d 987 (1962).

Whether Section 24001 is declarative of the prior Galifornia law re-
lating to the contractual liability of unincorporated associations is un-
certain, In the absence of statute, a contraet of an unmeorporated
association was regarded as the contract of the individual members
of the association who authorized or ratified the contract. racyfic
Freight lines v. Vailsy Motor Limes, Inc., T2 Cal. App.2d 505, 164
P.2d 901 (1946} ; Security-tirst Nat'l Bank v. Cooper, 62 Cal. App.2d
663, 145 P.2d T22 (1944); Leake v. Uity of Ventce, 5U Cal, App. 462,
195 Pac. 440 (1920). By statute, however, umneorporated assoemations
hive been authorized to enter into a wide vanety of transactions and
thus incur Liahility on behalf of the ' ; .., oM, UODE
1201 (28), (29}, (80); Cor. CoDE § 21300 ; LaBoR ODE & .
tion 24001 ehminates whatever gaps may bave remamed in the previous

sletutory provisions msking umineorporaled associations responsible
feme A0, their eontractljal obligations,

' %mim Code Section 24002 {addesd)

24002, Only the property of an umincorperated association
may be levied upon under a writ of execution issued to enforce
a judgment againsi the association. k '

Comment. Bection 24002 permits the plaintiff to resort only to the
assets of an unincorporated assocwation to satsty a judgment against
the association. Uf course, nothung in the section preciudes the plain.
Uff from also resorting to the indrvidual property of & member of the
association to satisfy a judgment aganst the member in a case where
the member was also a party defendant. The procedure provided by
Cade of Civil Procedure Sections 414 and 989-994 may also be avail-
able in a case where the members of the association are jointly li-
able with the association on a contract and ave named ag joint de-
fendants. 7 '

Insofar as Section 24002 provides that the assets of the association
may be levied upon to satisfy a judgment against the association, it
restates the Iaw formerly stated in Code of Civil Procedure Section
388. The former version of Section 388 also authorized satisfastion
-of the judgment against the associetion from the individual assets of
a member who had been served with process in the action against the
association. However, a 1959 amendment to Code of Civil Procedure
Bection 410 precluded this nnless the summons served on the member
indieated that service was being made upon him in his individual
eapacity. Under Section 24002, it is necessary not only to serve an
individual member in his individual capacity but also to name him ag
a defendant before a judgment can be obtained that may he satisfied
from his individual assets.
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Corporations Code Section 24003 (added)

24008. {(a)} An uninecorporated association may file with
the Becretary of State on & form preseribed by him & statement
containing either or hoth of the following:

(1} A statement designating the loc:tion and complete ad-
dress of the association’s principal office in this state or prin-
cipal place of business in this state, Omly one such place may
be designated.

(2) A gtatement deﬂlgnatmg ag agent of the association for
service of process any natoral person residing in this state
or any corporation which hes eomplied with Section 33015
or Section 6403.5 and whose capacity to act as such agent has
not terminated.

(b} If & natural person Is designated as agent for service
of process, the statement shall set forth his complete business
or residence sddress. If a corporate agent is designated, the
statement shall set forth the state or place under the laws
of which such agent was ineorporated and the name of the
city, town, or village wherein it has the office st which the
agsociation desigmating it s such agent may be served, ns set
forth in the certificate filed by such eorporate agent pursuant
to Section 3301.5, 3301.6, 6403.5, or 6403.6.

fe} An unincorporated association may at any time file with
the Seeretary of State a revoeation of a statement filed by the
gssociation ander this section. A statement designating either
a new principal office or place of business or a new agent for
the service of process, or both, is & revoeation of any prior
sistement filed by the association under this section. :

{(d; A revocation becomes effective 30 days after it is re-
eeived by the Becretary of State, except that:

{1} A revoeation of a desxgnatmn of a privecipal ofﬁee or
place of business is effective upon reeeipt of the revocation
by the Secretary of State if the revocation is & statement that
designates a new principal office or place of business.

{2) A revoeation of & designation of an agent for the ser-
vice of proeess is effective upon reo.eipt of the revocation by
the Becretary of State if the revoeation is 4 staiement that
designates a new agent for the service of process,

(e) Delivery by hand of & copy of any process against the
unigeorporated association (1) to any natural persen desig-
pated by it as agent, or (2) if the association has designated
a corporate agent, at the office of sueh corporate agent, in the
eity, tewn, or village vamed in the statement filed by the asso-
ciation under this section to any person st such office named
in the eertificate of such scorporate agent filed pursuant to
Section 3301.5 or 6403.5 if sueh certificate has not heen super-
seded, or otherwise to any person st such office named in the
last certificate filed pursuant to Section 3301.8 or 6403.6, con-
stitutes valid serviee on the association.

{f} ¥or filing a statement as provided in this section, ﬂle
Seeretary of State shail charge and collect the fee presenbed
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in Government Code Section 12185 for filing a designation
of agent,

(g} The Secretary of State may destroy or otherwise dis-
pose of any statement flled under this section: )
(1) At any time one year after such statement has been
revoked ; or

(2} In the case of a statemeni that only designates an agent
for the service of proeess, at any time one year after such
desigpation has been revoked or such agent has resigned as
provided in Seetion 24004

Comment. Section 24003 provides a procedure whereby 2r unineor-
porated association may designate a principal office or place of busi-
ness for venue purposes (Code of Civil Procedure Section 395.2) and
&n agent apon whom service of process may be made (subdivision 2.1
of Section 411 of the Code of Civil Procedure). See the Comments to
Code of Civil Procedure Sections 395.2 and 411, '

Section 24008 is based largely upon Corporations Code Section 3301
Eﬁpt that designation of an sgent is permissive rather then man-

ry.

‘Corporations Code Segtion 24004 (added)

24004. Axn agent designated by an unincorporated associa-
tion for the service of process may file with the Secretary of
State & written statement of resignation as such agent which
shall be signed and execution thereof shall be duly acknowl-
edged by the agent. Thereupon the authority of the agent to
act in such capacity shall cease and the Secretary of State
forthwith shall give written notiee of the filing of the state-
ment by mail to the nnincorporated associatior addressed to
its lest known principal office or principal place of business
in this state, .

Comment, Section 24004 permits an agent designated to receive
serviee of process to resign. The section is based on Corporations Code
Sections 3301.7 and 6405,




